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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

KROUPA, Judge: Respondent determ ned deficiencies in

petitioners’ Federal incone taxes and that petitioners were
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l'iable for accuracy-related penalties under section 6662(a)?! for
1998, 1999, and 2000 (the years at issue). For 1998, respondent
determ ned a $1, 060 deficiency and $212 accuracy-rel ated penalty.
For 1999, respondent determ ned a $946 deficiency and $189
accuracy-rel ated penalty. For 2000, respondent determ ned a

$1, 346 deficiency and $284 accuracy-rel ated penalty.

There are two issues for decision. The first is whether
petitioner Austin L. Mtchell (petitioner)? conducted his farmng
activity for profit during the years at issue. W hold he did
not. The second issue is whether petitioners are liable for the
accuracy-rel ated penalty for their underpaynents of tax in the
years at issue. W hold they are liable.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
incorporated by this reference. Petitioners resided in Salem
M ssouri, at the time they filed the petition.
Petitioner

Petitioner’s famly owned and operated a farm (the famly

farm in the Salemarea for nore than 100 years. Petitioner grew

IAIl section references are to the Internal Revenue Code in
effect for the years at issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.

2References to petitioner’s wife are to Ms. Mtchell.
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up on the famly farmand worked on it during his chil dhood

t hrough his college years. Petitioner assuned greater
responsibility for maintaining the famly farmduring his

adol escence because of his father’s declining health. Petitioner
worked with livestock and row crops. The famly farm was
“runni ng 100 bushel of corn to the acre” under petitioner’s
stewardshi p, a prodigious result.

Since 1977, petitioner has worked as an attorney and CPA in
the Salem area. Many of petitioner’s clients are farners.
Petitioner is a hard-working individual and has been financially
successful as an attorney and CPA, his chosen professions, which
he enjoys. Petitioner worked approxinmately 2,800 to 3,100 hours
per year in those professional occupations in each of the years
at 1ssue.

The Famly Farm

Petitioner’s nother owed the famly farmuntil her death in
April 1992. The famly farm consi sted of approxi mately 38 acres
of tillable bottomland, 35 to 40 acres of pasture, a 20-acre
ti mber stand, and a dwelling. The tinber stand consisted
primarily of black wal nut and white oak trees at different stages
of maturity. Both types of trees can produce revenue for a
| andowner. Premature trees can be thinned and sold as pul pwood,
and mature trees can be harvested for board wood (lunber). From

the tine a sapling is planted, it will be 50 years before the
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tree reaches maturity. Black wal nut trees al so produce edible
nuts that may be sol d.

Gen B. Harris (Harris) has been planting, harvesting, and
baling hay on the famly farmsince 1971. Harris is petitioner’s
brother-in-law, resides near the famly farm and is an
experienced farnmer. Harris worked on the famly farmas a result
of a two-part arrangenent he had with petitioner’s nother.

First, petitioner’s nother hired Harris to performwork on the
farm including haying. Second, Harris rented the pastures from
petitioner’s nother to graze his cattle.

Petitioners noved into the house on the famly farmin
Novenber 1991 to care for petitioner’s elderly nother. Shortly
thereafter, in April 1992, petitioner’s nother passed away, and
petitioner inherited the famly farm Petitioner and Harris
adopted a two-part barter arrangenent with respect to Harris’s
farmng activities on the famly farmafter the inheritance.
Harris could continue to hay on the famly farmat his own
expense and coul d keep all the hay harvested in exchange for
taki ng general care of the land. Also, Harris could graze his
cattle on the famly farm pasture |and in exchange for |imng and
fertilizing the hayfields.

Petitioner and Harris changed these arrangenents in 1999.
Petitioner and Harris changed the haying arrangenent to “custom

baling on the shares.” Custombaling on the shares is a common
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arrangenment where one party does all the haying work on another’s
| and and each keeps 50 percent of the hay. Petitioner and Harris
al so changed the pasturing arrangenent in 1999. Petitioner
agreed to pay Harris to line, fertilize, and maintain fencing and
Harris agreed to pay pasture land rental fees to petitioner. The
fees petitioner paid Harris for his services exactly offset the
pasture land rental fees Harris paid petitioner.

During October 1999, petitioner selectively harvested his
existing tinber stand. This resulted in 62,000 board feet of
non-whi te oak |unber and 8,193 feet of white oak |unber, which
generated $7,500 of revenue. Petitioner consulted a | ogging
expert to advise himwhich trees to cut.

Petitioner also spent significant tinme from 1992 through the
years at issue working on the famly farm Each year, he spent
eveni ngs and weekends frommd-April to Septenber perform ng two
ki nds of tasks. Petitioner worked at converting 10 acres of
uphi Il pasture to tinber by planting numerous white oak and bl ack
wal nut seedlings. Petitioner also worked at weed control in
various ways. He cleared multiflora rose and native thistle from
the pasture |land and bottom | and, and nowed in the converted
tinber stand to facilitate tree growth. In general, petitioner
enj oyed the hard physical |abor he perfornmed on the famly farm

and believed he m ght derive health benefits fromit as well.
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Petitioner consulted with neighboring farmers since noving to the
famly farm

Petitioner did not have a witten business plan for his
farmng activity. Nor did petitioner maintain a cash receipts
book, a general |edger, or a separate checking account for the
farmng activity. The famly farm however, is quite inportant
to petitioner. Petitioner intended to build the farmand nmake it
productive before leaving the farmto his children. To date,
petitioner has |ost approximtely $80,000 to $90,000 as a result
of conducting the farm ng activity.

Petitioners’ Incone Tax Returns and the Deficiency Notice

Petitioners filed joint income tax returns for the years at
i ssue on Forms 1040, U.S. Individual Income Tax Return, which
petitioner hinmself prepared. Petitioner reported net |osses on
Schedules F, Profit or Loss From Farm ng, of $2,352 for 1998,
$2, 140 for 1999, and $4,679 for 2000. |In 1998, petitioner
reported no incone fromthe farm and expenses of $2,352. In
1999, petitioner reported $4, 155 of incone fromthe farm and
expenses of $6,295. Also in 1999, petitioner reported $7,500 of
incone fromthe sale of tinber on Schedule D, Capital Gains and
Losses. In 2000, petitioner reported $1,690 of income fromthe
farm and expenses of $6,369. Petitioner deducted the net | osses
fromthe farmng activity agai nst other inconme reported on the

tax returns for the years at issue.
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Respondent increased petitioner’s gross incone by the anount
of petitioner’s farm expenses in each of the years at issue in a
deficiency notice dated June 25, 2004 (the deficiency notice).
Respondent determ ned that petitioner did not conduct the farm ng
activity wwth the intent to earn a profit under section 183(a).
Respondent al so determ ned that petitioner’s various undert aki ngs
on the famly farmwere not one activity for purposes of the
section 183 analysis. Finally, respondent determ ned that
petitioners were liable for the accuracy-rel ated penalty because
petitioners’ underpaynents of taxes were due to negligence or
di sregard of rules or regulations. Petitioners tinely filed a
petition seeking a redeterm nation of respondent’s determ nations
in the deficiency notice.
OPI NI ON
This is the third tinme that we have been asked to decide
whet her petitioner conducted the farmng activity for profit. W
hel d petitioner did not conduct the farmng activity for profit

in 1992 and 1993. Mtchell v. Comm ssioner, T.C Sunmary Opinion

1998-200. We simlarly held that petitioner did not conduct the

farmng activity for profit in 1995, 1996, and 1997. Mtchell v.

Conmi ssioner, T.C. Menp. 2001-269.

A. Section 183 Cenerally

Section 183(a) provides generally that if an individual

engages in an activity and “if such activity is not engaged in
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for profit, no deduction attributable to such activity shall be
al | oned under this chapter except as provided in this section.”
Deductions that would be allowable wthout regard to whether the
activity is engaged in for profit shall be allowed under section
183(b) (1), and deductions that would be allowable only if the
activity is engaged in for profit shall be allowed under section
183(b)(2), but only to the extent that the gross incone fromthe
activity exceeds the deductions all owabl e under section
183(b) (1).

We begin with the burden of proof. |In general, the
Comm ssioner’s determnations in the deficiency notice are
presunmed correct, and the taxpayer bears the burden of proving
that the Comm ssioner’s determinations are in error. Rule

142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933). Petitioner

did not assert that the burden shifted to respondent under
section 7491. W therefore treat petitioner as having conceded
this issue and find that the burden remains with petitioner.

We follow the Court of Appeals opinion squarely on point
when appeal fromour decision would lie to that court absent
stipulation by the parties to the contrary. &olsen v.

Comm ssioner, 54 T.C. 742 (1970), affd. 445 F.2d 985 (10th G r

1971). A taxpayer residing in the Eighth Crcuit, such as
petitioner, must prove he or she conducted the activity with an

actual and honest objective of making a profit. See Evans v.
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Conmm ssi oner, 908 F.2d 369, 373 (8th Cr. 1990), revg. T.C. Meno.

1988-468; Antonides v. Comm ssioner, 91 T.C. 686, 693-694 (1988),

affd. 893 F.2d 656 (4th G r. 1990); Dreicer v. Conm ssioner, 78

T.C. 642, 645 (1982), affd. w thout opinion 702 F.2d 1205 (D.C
Gr. 1983).

The expectation of profit need not have been reasonabl e.
The taxpayer nmust have entered into the activity or continued it,

however, with the profit notive. Hulter v. Conm ssioner, 91 T.C

371, 393 (1988); sec. 1.183-2(a), Incone Tax Regs. Wether a
taxpayer has the requisite profit notive is determ ned on the

basis of all surrounding facts and circunstances. Dreicer v.

Conm ssi oner, supra at 645; sec. 1.183-2(b), Incone Tax Regs.

We give greater weight to objective facts than to a taxpayer’s

statenents of intent. Dreicer v. Conm ssioner, supra at 645;

sec. 1.183-2(a), Incone Tax Regs.

Bef ore we address whether petitioner had the requisite
profit notive based on the facts and circunstances, we first nust
address two threshold issues. First, whether petitioner’s tree
pl anting, mature tinber harvesting, and hayi ng undertaki ngs may
be treated as one activity. Second, whether petitioner is

entitled to the presunption of a profit notive.
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1. VWhet her the Undertakings May Be Treated as One Activity

Respondent argues that we may not aggregate petitioner’s tree-
pl anting, mature tinber harvesting, and hayi ng undertaki ngs as
one activity. W disagree.

Mul tipl e undertakings of a taxpayer nay be treated as one
activity if the undertakings are sufficiently interconnected.
Sec. 1.183-1(d)(1), Inconme Tax Regs. The nost inportant factors
in making this determ nation are the degree of organi zational and
econom c interrelationship of the undertakings, the business
pur pose served by carrying on the undertakings separately or
together, and the simlarity of the undertakings. 1d. The
Comm ssi oner generally accepts the taxpayer’s characterization of
two or nore undertakings as one activity unless the
characterization is artificial or unreasonable. 1d.

We have considered these and other factors in determning
whet her the taxpayer’s characterization is unreasonable. The
factors so considered include: (a) Wether the undertakings are
conducted at the sane place; (b) whether the undertakings were
part of the taxpayer’s efforts to find sources of revenue from
his or her land; (c) whether the undertakings were forned as
separ ate busi nesses; (d) whether one undertaking benefited from
the other; (e) whether the taxpayer used one undertaking to
advertise the other; (f) the degree to which the undertakings

shared managenent; (g) the degree to which one caretaker oversaw
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the assets of both undertakings; (h) whether the taxpayer used
t he same accountant for the undertakings; and (i) the degree to

whi ch the undertaki ngs shared books and records. See Keanini V.

Commi ssioner, 94 T.C 41, 46 (1990); Tobin v. Conm ssioner, T.C

Meno. 1999-328; Estate of Brockenbrough v. Conm ssioner, T.C.

Menp. 1998-454; Hoyle v. Conmi ssioner, T.C. Meno. 1994-592; De

Mendoza v. Conmi ssioner, T.C Meno. 1994-314; Scheidt v.

Conmi ssioner, T.C. Menp. 1992-09.

We find it is appropriate to treat petitioner’s various
farm ng undertakings as one activity. The undertakings are al
agricultural and were perfornmed at the famly farm The
undertakings all denonstrate petitioner’s efforts to generate
revenue fromthe famly farm The mature tinber harvesting and
t he hayi ng generated current revenue while the tree-planting may
generate future revenue. The undertakings were not formed as
separate businesses. The tree-planting undertaking benefited
fromthe mature tinber harvesting undertaking as mature tinber
harvesting made additional |and avail able for tree-planting.
Petitioner managed all the undertakings. Petitioner hinself was
the accountant for all the undertakings. Finally, petitioner
used one checking account to pay the expenses of and to deposit
the revenues fromthe various undert aki ngs.

After review ng these factors and the facts and

circunstances of this case, we find that petitioner’s tree-
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pl anting, mature tinber harvesting, and hayi ng undertaki ngs may
be treated as one activity. W therefore reject respondent’s
determ nation in the deficiency notice. By treating the
undertaki ngs as one activity, we note that petitioner reported
$7,500 fromthe sale of tinmber, $4,155 fromthe sale of hay, and
clai med farm expenses of $6,295 in 1999. Accordingly, petitioner
had a net profit fromthe farmng activity in 1999, and we
therefore do not sustain respondent’s disall owance of the clained
farm expenses as to 1999. Furthernore, we shall consider al
petitioner’s farm ng undertakings as one activity in analyzing
whet her petitioner conducted the farmng activity with an actual
and honest objective of making a profit during 1998 and 2000.

2. VWhet her the Section 183(d) Presunption Applies

W& next address whether petitioner is entitled to the
section 183(d) presunption of a profit notive. Petitioner
contends that he qualifies for the profit notive presunption
under section 183(d) for 1998 and 2000 by arguing that the gross
i ncone derived fromthe farmng activity exceeded the deductions
attributable to the activity in 1999, 2001, 2003, and 2004. W
di sagree. Section 183(d) presunes an activity is conducted for
profit if the gross inconme exceeds the attributabl e deductions

for 3% out of 5 consecutive years (the gross inconme test).* The

W note that sec. 1.183-1(c)(1), Incone Tax Regs., has not
been anmended to conformto the statutory changes nade in 1986.
(continued. . .)
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presunption applies only after the third profit year. Sec.
183(d). Because petitioner did not report gross incone in excess
of attributable deductions fromthe farmng activities in three
or nore of the years 1994 to 1999, petitioner is not entitled to
the section 183(d) presunption for either 1998 or 2000.

B. VWhet her Petitioner Conducted the Farm ng Activity for
Profit During 1998 and 2000

We now address whether petitioner engaged in the farm ng
activity wth an actual and honest objective of making a profit
considering all the pertinent facts and circunstances. W
structure our anal ysis around nine nonexcl usive factors in
determ ni ng whet her petitioner had an actual and honest objective
of making a profit fromthe farmng activity during 1998 and
2000. See 1.183-2(b), Incone Tax Regs.

The nine factors are: (1) The manner in which the taxpayer
carries on the activity; (2) the expertise of the taxpayer or his
or her advisers; (3) the tinme and effort expended by the taxpayer
in carrying on the activity; (4) the expectation that the assets
used in the activity may appreciate in value; (5) the success of

the taxpayer in carrying on other simlar or dissimlar

3(...continued)
See Tax Reform Act of 1986, Pub. L. 99-514, sec. 143(a)(1l) and
(2), 100 Stat. 2120.

“A different gross incone test applies for an activity that
consi sts of the breeding, training, show ng, or racing of horses.
Sec. 183(d) (second sentence).
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activities; (6) the taxpayer’s history of inconme or loss with
respect to the activity; (7) the anount of occasional profits, if
any, which are earned; (8) the financial status of the taxpayer;
and (9) whether elenents of personal pleasure or recreation are
involved. 1d.

No one factor or set of factors is controlling, nor is the
exi stence of a majority of factors favoring or disfavoring a

profit notive necessarily controlling. Hendricks v.

Comm ssioner, 32 F.3d 94, 98 (4th Gr. 1994), affg. T.C Meno.

1993-396; Brannen v. Conm ssioner, 722 F.2d 695, 704 (11th G

1984), affg. 78 T.C. 471 (1982); sec. 1.183-2(b), Inconme Tax
Regs. The individual facts and circunstances of each case are

the primary test. Keanini v. Conm ssioner, supra at 46; Alen v.

Comm ssioner, 72 T.C. 28, 34 (1979); sec. 1.183-2(b), Incone Tax

Regs.

C. Application of the Factors

1. The Manner in Wiich the Taxpayer Conducts the
Activity

We begin by exam ning the manner in which petitioner carried
on the farmng activity. Carrying on an activity in a
busi nessl i ke manner may indicate a profit objective. Sec. 1.183-
2(b)(1), Income Tax Regs. In determ ning whether a taxpayer
conducted an activity in a businesslike manner, we consi der
whet her the taxpayer maintained conplete and accurate books and

records and al so whet her changes were attenpted in an effort to
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earn a profit. Engdahl v. Conm ssioner, 72 T.C. 659, 666-667

(1979); sec. 1.183-2(b)(1), Incone Tax Regs.

Petitioner did not present any docunentary evidence to prove
t he exi stence of conplete and accurate books and records for the
farmng activity. Petitioner did not nmaintain a separate bank
account for the farmng activity. Instead, he used one account
for personal use, the farmng activity, and for his |egal
practice.

Petitioner asserts that because he did not nmaintain a
separate bank account for his |law practice, which petitioner
operated with a profit notive, we should infer a profit notive
frompetitioner’s |acking a separate bank account for the farm ng
activity. W disagree. The |lack of a separate bank account for
petitioner’s farmng activity, coupled wwth the [ ack of conplete
and accurate books and records, tends to show that petitioner did
not carry on the farmng activity in a businesslike manner. Cf

Kahl e v. Comm ssioner, T.C Meno. 1991-203.

Petitioner also had no witten business plan, nor offered
any docunentary evidence show ng he contenpl ated, before
begi nning the farmng activity, how to nmake it profitable.
Petitioner did not advertise the farmng activity in an attenpt
to increase its profitability. These facts |lead us to concl ude
that petitioner did not carry on the farmng activity in a

busi nessl i ke manner. Sec. 1.183-2(b)(1), Inconme Tax Regs.
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Nor has petitioner attenpted to nmake the farmng activity
profitable by changing his conduct over the years. Rather, we
find it remarkable how little petitioner has changed the farm ng
activity despite years of operating |losses. Petitioner primarily
relies on the changes in his arrangenent with Harris nade in 1999
as denonstrating his attenpt to earn a profit. W find that the
change in the pasture | and arrangenent was just a change in form
but not substance because the anobunts of noney exchanged of fset
each other. W find, however, that the change in the haying
arrangenment with Harris in 1999 was substantive because
petitioner received half the hay after the change while before he
recei ved none of the hay. This enabled petitioner to sell hay to
generate revenues, which he did.

We find that this one change does not outweigh the | ack of
conpl ete and accurate books and records and the absence of other
indicia that petitioner conducted the farmng activity in a
busi nessl i ke manner. This factor favors respondent.

2. Expertise of the Taxpayer or H s Advisers

We next consider petitioner’s expertise and that of his
advisers. Preparing for an activity by extensive study on one’s
own or by consulting with experts and conducting the activity in
accordance wth what has been | earned indicates that the taxpayer
had an actual and honest profit objective. Sec. 1.183-2(b)(2),

| ncome Tax Regs.
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Petitioner contends that he had the necessary expertise in
farmng to operate a farmfor profit. He was born and raised on
the famly farm He had previ ous experience producing row crops,
hay, and |livestock. He had conversations with other farnmers in
the area.® Additionally, he consulted with two expert advi sers,
Harris and a sawer

The record does not show, however, that petitioner knew how
or intended to make a profit fromhis current farmng
undertakings. He did not seek expert advice on how to operate
his farmprofitably. He discussed farmng with his farner
clients and farmer neighbors, but there is no evidence that they
gave him advice about farmng for profit. This factor favors
respondent.

3. The Taxpayer's Tine and Effort

We next consider the time and effort petitioner expended in
conducting the farmng activity. A taxpayer’s devotion of nuch
time and effort to conducting an activity, particularly if the
activity does not have substantial personal or recreational
aspects, may indicate an intention to derive a profit. Sec.

1.183-2(b)(3), Incone Tax Regs.

SPetitioner also testified that he consulted experts after
2000. Stating the obvious, petitioner could not possibly have
carried on the farmng activity during 1998 and 2000 in
accordance with expertise garnered later. This testinony is
therefore irrel evant.
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During the years at issue, petitioners resided at the famly
farm They derived personal and recreational benefits fromthe
situs of the farmng activity. Petitioner devoted regul ar and
substantial tinme and effort to the farmng activity, although he
continued to work an average of nore than 50 hours per week as a
| awyer and accountant. Petitioner did not explain howthe work
he perfornmed on the famly farmrelated to making it profitable.
This factor favors respondent.

4. The Expectation That the Assets Used in the Activity
May Appreciate in Val ue

W& next exam ne the expectation that the assets used in
conducting the activity nmay appreciate in value. A taxpayer may
intend, despite the lack of profits fromcurrent operations, that
an overall profit will result when appreciation in the val ue of

assets used in the activity is realized. Bessenyey V.

Comm ssi oner, 45 T.C. 261, 274 (1965), affd. 379 F.2d 252 (2d

Cr. 1967); sec. 1.183-2(b)(4), Inconme Tax Regs. Petitioner
intends to give the famly farmto his sons, not sell it. Thus,
petitioner is not relying on the appreciation of the famly
farm s assets to offset the | osses sustained fromhis farmng
activity. This factor favors respondent.

5. Success in Simlar or Dissimlar Activities

We next exam ne the success of petitioner in carrying on
other simlar or dissimlar activities. |If a taxpayer has

previously engaged in simlar activities and made them
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profitable, this success may show that the taxpayer has a profit
notive for the activity at issue, even though the activity is
presently unprofitable. Sec. 1.183-2(b)(5), Incone Tax Regs. A
t axpayer’s success in dissimlar activities may al so indicate a

profit notive. See Daugherty v. Comm ssioner, T.C Meno. 1983-

188.

Petitioner argued that his previous work on the famly farm
as a teenager indicates that he was previously successful in a
simlar activity. Petitioner did describe in detail how much
corn was cropped due to his efforts, but he did not prove that
the famly farmwas financially successful during those years.
Accordingly, petitioner’s prior work on the famly farm does not
support a finding for petitioner.

Petitioner is a licensed CPA and has a | egal practice. W
find that petitioner is hard-working and dedicated to his
prof essional pursuits. Petitioner’s success in a CPA and | egal
practice, however, does not equate with petitioner conducting the
farmng activity with an honest and actual objective of making a
profit. This factor favors respondent.

6. Taxpayer’'s History of Incone or Losses

We next exam ne petitioner’s history of incone or loss with
respect to the farmng activity. A history of substantial |osses
may i ndicate that the taxpayer did not conduct the activity for

profit. Golanty v. Comm ssioner, 72 T.C 411, 427 (1979), affd.
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wi t hout published opinion 647 F.2d 170 (9th Cr. 1981); sec.
1.183-2(b)(6), Incone Tax Regs.

Petitioner generated revenue fromthe farmng activity in
1999 and 2000, resulting in a net profit in 1999, but he incurred
a net loss in 1998 and 2000. Despite the 1999 net profit,
petitioner has clainmed | osses between $80, 000 and $90, 000 from
conducting the farmng activity since 1991. This factor favors
respondent.

7. Amount of Occasional Profits, If Any

We next consider the anmpbunt of occasional profits, if any,
that petitioner earned through 2000. GOccasional profits the
t axpayer earned fromthe activity, in relation to the anmount of
| osses incurred, the anobunt of the taxpayer’s investnent, and the
val ue of the assets used in the activity may provi de useful
criteria in determning the taxpayer’s intent. Sec. 1.183-
2(b)(7), I'ncome Tax Regs. W consider the increasing size,
wi dt h, volunme, and value of the taxpayer’s harvestable tinber
when we apply this factor to a tree-farmng activity. Kurzet v.

Comm ssioner, T.C. Meno. 1997-54, affd. in part, revd. and

remanded on ot her grounds 222 F.3d 830 (10th G r. 2000).
Petitioner earned a profit fromthe farmng activity in

1999. Respondent contends that we should give little weight to

the 1999 profit because it was partially due to selling mature

tinber that petitioner could have sold in other years. W
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di sagree. Petitioner received $7,500 in exchange for mature

ti mber harvested fromthe famly farmin 1999. |[If petitioner had
sold the tinber in sone other year, he possibly would have had a
net profit then fromwhich we would have drawn the sane favorable
inference. Petitioner’s net profit in 1999 is not di m ni shed
because he could have realized it in another year.

Petitioner also contends that this factor should favor him

because he showed a net profit in 2001, 2003, and 2004. W pl ace

no wei ght on events that arose after 2000. This factor is

neutral .
8. The Taxpayer’'s Financial Status
We next exam ne petitioner’s financial status. |If a

t axpayer does not have substantial incone or capital from sources
other than the activity in question, it may indicate that the

t axpayer engages in the activity for profit. Sec. 1.183-2(b)(8),
| nconme Tax Regs. Conversely, substantial inconme from sources
other than the activity, especially if the |losses fromthe
activity generate large tax benefits, may indicate that the

t axpayer is not conducting the activity for profit. 1d.
Substantial incone is, in this analysis, inconme well in excess of
that which is needed by the average taxpayer to neet ordinary

living expenses. See Bessenyey v. Conm ssioner, 45 T.C. at 274.

Taxpayers with substantial inconme from other sources have a
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greater tax incentive to incur |arge expenditures in a hobby type

of activity. Jackson v. Conm ssioner, 59 T.C 312, 317 (1972).

Al t hough petitioner was successful as an attorney and CPA,
petitioner did not earn inconme fromthese pursuits substanti al
enough to notivate himto incur |osses fromthe farmng activity.

Cf. Jackson v. Conmi ssioner, supra; Bessenyey v. Conmni Sssioner,

supra. The size of the farmng activity |osses clainmed during
1998 and 2000 was small in whole dollar amounts given
petitioners’ marginal income tax bracket. This factor favors
petitioner.

9. El enents of Personal Pleasure or Recreation

We finally consider whether el enents of personal pleasure or
recreation were involved in petitioner’s farmng activity. The
presence of personal notives for, or recreational elenents
associated wth, conducting the activity may indicate that the

t axpayer does not have a profit notive. Jackson v. Conmm ssioner,

supra; sec. 1.183-2(b)(9), Incone Tax Regs.

Petitioner grew up on the famly farmand inherited it in
1992. Wile farm ng does involve hard manual | abor, petitioner
enj oyed doing the work. Petitioners have resided on the famly
farm since 1991, an additional personal notive for engaging in
the farmng activity. This factor is neutral.

10. Concl usi on

The ni ne nonexcl usi ve factors and the facts and

ci rcunstances of this case |lead us to conclude that petitioner
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did not conduct the farmng activity with an actual and honest
objective of making a profit in 1998 or 2000. The net | osses
petitioner sustained conducting the farmng activity are

t herefore not deductible fromgross inconme. Accordingly, we
sustain respondent’s determ nations in the deficiency notice for
1998 and 2000.

D. Whet her Petitioners Are Liable for the Accuracy-Rel at ed
Penal ty

We next consider whether petitioners are liable for the
accuracy-rel ated penalty under section 6662(a). Respondent
asserts that all or part of the underpaynment of tax for the years
at issue is due to negligence or disregard of rules or
regul ations. W have found that there is no underpaynent of tax
for 1999. Accordingly, petitioners are not |iable for the
accuracy-rel ated penalty for 1999.

A penalty applies to the portion of an underpaynent of
incone tax attributable to negligence or disregard of rules or
regul ations. Sec. 6662(a) and (b)(1). Negligence is defined as
“any failure to nake a reasonable attenpt to conply with the
provisions of * * * [the Code].” Sec. 6662(c). Negligence is
the lack of due care or the failure to do what a reasonabl e and
prudent person would do under the circunstances. Neely v.

Commi ssioner, 85 T.C. 934, 937 (1985). Disregard enconpasses any

“carel ess, reckless or intentional disregard.” Sec. 6662(c).
Respondent has the burden of production regarding penalties

and nmust cone forward with sufficient evidence that it is
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appropriate to i npose the penalty. See sec. 7491(c); Higbee v.

Conmm ssioner, 116 T.C 438, 446-447 (2001). Respondent relies on

the two prior decisions this Court issued holding that petitioner

did not conduct the farmng activity for a profit. Mtchell v.

Conmi ssioner, T.C. Meno. 2001-269;6 Mtchell v. Conmi ssioner,

T.C. Summary Opini on 1998-200.7 Respondent argues, and we agree,
t hat, absent substantial changes in its operation, the farm ng
activity was not conducted for profit pursuant to section 183.
We find that respondent has net his burden of production
regardi ng 1998 and 2000.

The accuracy-rel ated penalty does not apply to any portion
of an underpaynent, however, if the taxpayer shows that there was
reasonabl e cause for, and that the taxpayer acted in good faith
Wth respect to, that portion. Sec. 6664(c)(1l); sec. 1.6664-
4(b), Inconme Tax Regs. Petitioners have the burden of proving
that the accuracy-rel ated penalty does not apply because of this

exception. See Hi gbee v. Conm ssioner, supra at 446.

The determ nation of whether the taxpayer acted with
reasonabl e cause and in good faith depends upon the pertinent

facts and circunstances. W enphasize the taxpayer’s efforts to

\\¢ note that Mtchell v. Comnmi ssioner, T.C. Mno. 2001-269,
was not issued until OCct. 4, 2001, which is after the due date
for filing a return for 2000.

'Sunmary opi ni ons should not be cited as authority. Sec.
7463. W consider it here for the Iimted purpose of deciding
whet her respondent met his burden of production as to the
accuracy-rel ated penalty for 1998 and 2000.
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assess the proper tax liability, considering the experience,
know edge, and education of the taxpayer. Sec. 1.6664-4(b)(1),
| ncome Tax Regs.

Petitioner is an accountant and | awer. He represents
clients before the IRS and is a nenber of this Court’s bar. He
is conversant with section 183 and the regul ations. Despite al
this, petitioners deducted farm | osses even though petitioner
still had not manifested an actual and honest objective of naking
a profit fromthe farmduring 1998 and 2000. W find that
petitioners did not act in good faith in claimng Schedule F
farmng | osses and their underpaynments were not due to reasonable
cause. Petitioners disregarded rules or regul ations by deducting
the net |osses fromthe farm W conclude that petitioners are
liable for the accuracy-related penalty under section 6662(a) for
t he under paynents of tax in 1998 and 2000.

To reflect the foregoing,

Deci sion will be entered

for respondent for 1998 and

2000, and for petitioners for

1999.



